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U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 10 


PROPOSED CUSTOMS REGULATIONS AMENDMENTS RE- 
GARDING ENFORCEMENT OF THE AUTOMOTIVE PROD- 
UCTS TRADE ACT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations with regard to control procedures for enforcing the provi- 
sions of the Automotive Products Trade Act of 1965 (APTA). Under 
the APTA, articles of motor-vehicle equipment which are products 
of Canada, may enter the U.S. conditionally free of duty, with limit- 
ed exceptions, so long as they are intended for use as original mo- 
tor-vehicle equipment in the manufacture of motor vehicles in the 
U.S. and are so used. It has become apparent that the regulations 
which implement the APTA could more clearly state when such ar- 
ticles are considered as having been diverted from their intended 
use and the duties and liabilities of responsible parties where arti- 
cles properly imported under the law are so diverted. The proposals 
set forth in this document seek to do this as well as to make certain 
non-substantive technical amendments to clarify and simplify the 
existing regulations. The adoption of the U.S.-Canada Free Trade 
Agreement (CFTA) which was implemented by interim regulations 
effective January 1, 1989, does not affect the need for these amend- 
ments because diversions under the APTA will remain a concern 
during the phase-in period of the CFTA. 


DATE: Comments must be received on or before August 17, 1990. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
and inspected at the Regulations and Disclosure Law Branch, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Room 2119, 
Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: 
Legal Matters: 
James Seal, General Classification Branch, (202) 566-8181; 


Operational and CFTA Matters: 
Maria Reba, Office of Trade Operations, (202) 566-7060; 


Audit Matters: 
Eugene Sheskin, Office of Regulatory Audit (202) 566-2812. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Automotive Products Trade Act of 1965 (APTA), Pub. L. 
89-283 (1965), provides for the duty-free entry into the USS. of cer- 
tain automotive products of Canadian origin. In order to be admit- 
ted free of duty, the products must be “Canadian article(s)” as de- 
fined in the APTA, and must be certified for use as “original motor- 
vehicle equipment,” slated for installation in U.S.-manufactured 
motor vehicles during the assembly of those motor vehicles. The 
tariff classification of these articles is governed by General Note 
3(cXiii) of the Harmonized Tariff Schedule of the United States (HT- 
SUS) (19 U.S.C. 1202), which was effective January 1, 1989. The 
General Note contains the provisions regarding “Automotive Prod- 
ucts and Motor Vehicles Eligible for Special Tariff Treatment” as 
implemented by § 1204 of the Omnibus Trade and Competitiveness 
Act of 1988 (Pub. L. 100-418), enacted on August 23, 1988, which 
adopted the HTSUS. These provisions were previously contained in 
Schedule 6, Part 6, Subpart B, Headnote 2, Tariff Schedules of the 
United States (TSUS) (19 U.S.C. 1202), which was superseded by the 
HTSUS. 

Section 10.84, Customs Regulations (19 CFR 10.84), as amended 
by T.D. 89-3 published in the Federal Register of December 23, 
1988 (53 FR 51762), which implemented the United States-Canada 
Free Trade Agreement (CFTA), sets forth the provisions under 
which Customs administers the APTA. These regulations provide, 
in relevant part, that when a decision is made to divert properly im- 
ported automotive articles from their intended use, Customs must 
be notified of that decision. Arrangements must then be made to de- 
stroy or export the products under Customs supervision, or to pay 
the duties that would have been assessed if the products were not 
imported under the provisions of APTA. If these conditions are not 
met, the products, or their value, are subject to forfeiture. 

Customs has identified several problem areas relating to the di- 
version of APTA articles which are being clarified in the proposed 
amendments. For example: 
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1. When an importer who is not a motor vehicle manufacturer of 
Original Equipment Manufacturer (OEM), sells APTA articles to an 
OEM without informing the OEM that the articles are covered by 
APTA and must be used in the manufacture of a motor vehicle, a 
problem arises. THe OEM, purchasing and receiving the articles 
from an apparent domestic source, may be unaware of the APTA 
status of the articles. The OEM may use the articles other than in 
the manufacture of a motor vehicle and thus divert the parts from 
their approved use on which the duty free admission was based. 
This situation may arise when articles destined for installation on 
new vehicles and received from a non-OEM or a domestic processor 
are not installed during the manufacturing process but subsequent 
thereto, e.g., automobile dealer installed options. When this hap- 
pens, the revenue is not adequately protected because it is unclear 
that a diversion has taken place, and it is also unclear who must 
file the diversion report and pay the duty in an amount equal to the 
duty which would have been payable at the time of entry if the Ca- 
nadian article had not been entered as original motor vehicle equip- 
ment (diversion duties). 

2. There is no time limit specified in which diversion reports must 
be filed. As a result, diversions may go unreported and diversion du- 
ties unpaid. 

3. There is no provision for the centralized filing of diversion re- 
ports. This makes it difficult for Customs to track APTA equipment 
once lawfully imported, thus hampering efforts to detect diversions. 

4. Audits of diversion reports have shown that some report filers 
have not reported all inventory gains and losses during a reporting 
period. These audits have revealed that inventory losses of one part 
have been offset with inventory gains of another part. the audits 
have also shown offsets of losses in one reporting period with gains 
in another reporting period. 


PROPOSALS 


In order to correct the noted deficiencies, it is proposed to amend 
§ 10.84, Customs Regulations (19 CFR 10.84), as previously amended 
by T.D. 89-3, published in the Federal Register of December 23, 
1988 (53 FR 51762), to provide the following: 

1. An importer who sells/transfers APTA equipment to a related 
or non-related party must notify the purchaser/transferee as to the 
nature of such equipment and that it must be destroyed or exported 
under Customs supervision or the appropriate duties paid, if the 
equipment is used for other than original motor vehicle equipment 
in the manufacture of motor vehicles since the equipment is consid- 
ered to have been diverted from the use which was the basis of its 
duty free admission. 

2. Importers of APTA articles must file a diversion report, posi- 
tive or negative, in a format approved by the District Director, De- 
troit, Michigan, within a maximum period of 30 days following the 
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end of their normal accounting period, e.g., month/quarter/fiscal 
year, model year, etc. and pay the appropriate duties which may be 
due on the articles diverted during that period. Although the filing 
of a diversion report may be done on a monthly, quarterly or annu- 
al basis, depending on factors such as the importer’s rate of diver- 
sion, volume of imports, inventory system and accounting methods, 
reports will be required no less than once a year. Reports covering 
diversions made prior to the effective date of these regulations and 
not previously reported to Customs will be due, without regard to 
the accounting period, within 60 days from the effective date of 
these regulations. If a report is not filed within the prescribed time 
period and a dutiable diversion is found to have taken place, the ar- 
ticles will be subject to forfeiture or their value recoverable from 
the importer/diverter. 

3. The District Director of Customs, Detroit, Michigan, is desig- 
nated to receive filings of all APTA related documents, including di- 
version reports, regardless of the port of entry. The specifics of such 
reports are noted in the regulations. 

4. Liquidated damages may be assessed against the importer of 
record under an entry bond or general term bond under which 
APTA equipment was entered if the APTA regulations are not fol- 
lowed. Customs would have the option to assess liquidated damages 
under the bond, or pursue, under the terms of the statute, seizure 
and forfeiture of the equipment or its value. 

Numerous non-substantive technical changes are also being made 
to clarify and simplify the wording of the existing language in 
§ 10.84, Customs Regulations (19 CFR 10.84). 

The adoption of the U.S.-Canada Free Trade Agreement (CFTA) 
does not affect the need for these amendments because diversion 
under the APTA will remain a concern during the phase-in of the 
CFTA. 


CoMMENTS 


Before adopting the proposed regulations, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m., at the Regulations 
and Disclosure Law Branch, Room 2119, Customs Headquarters, 
1301 Constitution Avenue, NW., Washington, D.C. 


REGULATORY FLEXIBILITY AcT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.) it is certified that, if adopted, the proposed 
amendment will not have a significant impact on a substantial 
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number of small entities. Accordingly, it is not subject to the regula- 
tory analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


Paperwork Repuction Act 


The collection of information contained in this notice of proposed 
rulemaking has been submitted to the Office of Management and 
Budget for review in accordance with the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3504(h)). Comments on the collection of informa- 
tion should be sent to the Office of Management and Budget, 
Paperwork Reduction Project (1515- ), Washington, D.C. 
20503, with copies to the U.S. Customs Service at the address previ- 
ously specified. 

The collection of information in this proposed regulation is in 
§ 10.84, title 19, Code of Federal Regulations (19 CFR 10.84). This 
information will be used to determine the dutiability of original mo- 
tor-vehicle equipment manufactured in Canada which is imported 
conditionally free of duty and subsequently diverted from the origi- 
nally intended use which supported the conditionally free admis- 
sion. The likely respondents and/or recordkeepers are business and 
other for-profit institutions. 

Estimated total annual reporting and/or recordkeeping burden: 
27,510 hours. 

The estimated annual burden per respondent/recordkeeper varies 
from 60 hours to 1 hour, depending on individual circumstances, 
with an estimated average of 20 hours. 

Estimated number of respondents and/or recordkeepers: 210. 

Estimated annual frequency of responses: 52. 


DRAFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other offices participated in its 
development. 


List or SuBJEcTs IN 19 CFR Part 10 
Customs duties and inspection, Imports, Motor vehicles. 
PROPOSED AMENDMENT 


It is proposed to amend Part 10, Customs Regulations (19 CFR 
Part 10) as set forth below: 





6 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 26, JUNE 27, 1990 


PART 10-ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The general authority citation for Part 10 would continue to 
read as follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624. 
2. It is proposed to revise Section 10.84 to read as follows: 


§ 10.84 Automotive vehicles and articles for use as original 
equipment in the manufacture of automotive vehicles. 


(a1) Certain motor vehicles and motor vehicle equipment are eli- 
gible for duty-free entry as proclaimed by the President under the 
Automotive Products Trade Act 1965 (APTA). The articles designat- 
ed for such duty-free treatment are defined in General Note 3(c)iii), 
HTSUS (19 U.S.C. 1202). Specifically, such articles are those desig- 
nated as “Free (B)” in the “Special” subcolumn of the HTSUS and 
must qualify as “Canadian articles” as defined in General Note 
3(c\iiiMA)(1). To claim the exemption from duty under APTA, an im- 
porter must establish, to the satisfaction of the appropriate Customs 
officer, that the article in question qualifies as a “Canadian article” 
for purposes of General Note 3(c)iiiXA)(1). The Customs officer may 
accept as satisfactory evidence a certificate executed by the export- 
er as set forth in paragraph (b) of this section, subject to any verifi- 
cation he may deem necessary. Alternatively, the Customs officer 
may determine that, under the circumstances of the importation, a 
certificate is unnecessary. 

(2) Under the United States-Canada Free Trade Agreement 
(CFTA) and implementing legislation (Pub. L. 100-449, 100 Stat. 
418) a manufacturer of motor vehicles may elect to average, over its 
12-month financial year, its calculation of the value-content re- 
quirement for vehicles in establishing its eligibility for tariff prefer- 
ence. Requirements for averaging are set forth in §§ 10.310 and 
10.311 of this Part. 

(bX1) When all materials used at any stage in the production of 
the imported articles are wholly obtained or produced in Canada or 
the United States, or both, a certificate in the following form may 
be accepted as evidence that the commodity is a “Canadian article:” 


All materials contained in the product covered by the 

(Describe the invoice, bill of lading, or oth- 
er document or statement en the shipment) annexed or 
appended to this certificate of Canadian origin at the time it 
was subscribed were wholly obtained or produced in Canada or 
the United States, or both. No materials other than those 
which were wholly obtained or produced in Canada or the Unit- 
ed States, or both, were incorporated into this product or any of 
its components at any stage of production or in the production 
of any intermediate product used at any stage in the chain of 
production in Canada or the United States, or both. 
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(2) When any material used at any stage in the production of an 
imported article or any of its components is not wholly obtained or 
produced in Canada or the United States, or both, a certificate in 
the following form may be accepted as evidence that the commodity 
is nevertheless a “Canadian article:” 


The product covered by the (Describe the 
invoice, bill of lading, or other document or statement identify- 
ing the shipment) annexed or appended to this certificate of Ca- 
nadian origin at the time it was subscribed is an originating 
good so as to be a Canadian article. There were used in its pro- 
duction in Canada (Description sufficient 
for tariff classification of the materials, and number of units) of 
third country materials on which the price paid was per 
unit of quantity, plus which represents all costs incurred 
in transporting the materials to the location of the producer 
and the duties, taxes, and brokerage fees on the materials, if 
such costs were not included in the price paid. 


(3) If the appropriate Customs officer at the port of entry is satis- 
fied that the revenue will be protected, he may accept, in lieu of the 
certificate specified in paragraph (b\2) of this section, a certificate 
in the following form when the merchandise covered thereby has 
been produced with third country material but is an originating 
good under a specific rule of origin for the merchandise: 


The product covered by the (Describe 
the invoice, bill of lading, or other document or statement iden- 
tifying the shipment) annexed or appended to this certificate of 
Canadian origin at the time it was subscribed is an originating 
good so as to be a Canadian article. There were or may have 
been used in its production in Canada or the United States, or 
both, materials of a third country. 

It is impracticable to ascertain the exact number of units of 
third country material, if any, used in its production or the 
price paid (and other costs required to be included in the price 
paid) of such materials, but to the best of (my\Xour\its) knowl- 
edge the materials are described (sufficient for tariff classifica- 
tion purposes) as follows: 


(4) The certificates described in paragraphs (x2) and (b\3) of this 
section shall not be accepted if the statements therein make it evi- 
dent that the importation is not “Canadian article” within the 
meaning of General Note 3(c\iiiXAXl), HTSUS. 

(5) If more than one kind of article is covered by a certificate pro- 
vided for in paragraph (b)(1), (2), or (3) of this section, the informa- 
tion required by the certificate shall be shown with respect to each 
kind. When more than one kind of material, other than originating 
material, is used in the production of an article covered by such a 
certificate, the certificate shall state the number of units, a descrip- 
tion sufficient for tariff classification purposes, the price paid, and, 
if not include in the price paid, the costs incurred in transporting 
the materials to the location of the producer and duties, taxes and 
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brokerage fees paid in Canada and/or the United States on the ma- 
terial, per unit of each kind of material. 

(6) A certificate conforming to paragraph (b)(1), (2), or (3) of this 
section shall be accepted as evidence of the facts alleged therein on- 
ly if (i) there is annexed thereto a copy of the commercial invoice or 
bill of lading covering the articles or other documentary evidence 
which identifies the article to which the certificate pertains, (ii) the 
certificate is signed by the manufacturer or producer of the article 
to which it pertains, or by the person who exported the articles 
from Canada, and (iii) it clearly appears that such copy or other doc- 
umentary evidence was annexed to the certificate when it was 
signed. 

(c) In lieu of the certification in paragraph (b)(1), (2), or (3) of this 
section, a manufacturer of motor vehicles who claims a preference 
under CFTA and elects to average pursuant to § 10.310(a), shall be 
subject to the requirements of § § 10.301 to 10.311 of this Part. 

(d) When an importer makes an entry or withdrawal from ware- 
house for consumption of articles for use as “original motor vehicle 
equipment” as that term is defined in General Note 3(c)\iiiXA\2), 
HTSUS, he shall file in connection therewith his declaration that 
the articles are being imported for use as original equipment in the 
manufacture in the United States of the kinds of motor vehicles 
specified in the General Note and furnish the name and address of 
the motor vehicle manufacturer. A copy of the written order, con- 
tract, or letter of intent shall be attached to the importer’s declara- 
tion except that if the district director of Customs is satisfied that a 
copy of the written order, contract, or letter of intent will be made 
available by the importer or ultimate consignee for inspection by 
Customs officials upon request during a period of three years from 
the date of such entry or withdrawal from warehouse, the produc- 
tion of such documents will not be required. Proof of use need not 
be furnished. 

(e) If, after a Canadian article has been accorded the status of 
original motor-vehicle equipment, the importer sells or transfer 
that article, whether to a related party such as in the case of inter- 
plant transfers or a non-related party, the importer of record and 
each subsequent party (responsible party), including agents or sub- 
contractors thereof, selling or transferring that article must inform 
the transferee in writing that the article has been imported subject 
to the conditions of the APTA, and that any diversion is to be re- 
ported to Customs. 

(f) If, following lawful importation under the APTA, the article is 
diverted from its intended use as original motor-vehicle equipment 
to be installed in a new motor vehicle during the manufacturing 
process, by transfer to a non-bona fide motor-vehicle manufacturer, 
by incorporation in a non-APTA eligible vehicle, or otherwise, the 
importer of record or the diverter (responsible party) shall report 
such diversion to Customs in writing. Either the importer of record, 
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or the diverter with written concurrence of the importer of record, 
may make arrangements to destroy or export the article under Cus- 
toms supervision, or to pay duty in an amount equal to the duty 
which would have been payable at the time of entry if the Canadian 
article had not been entered as original motor-vehicle equipment 
(diversion duties). See General Note (3\(c\iiiXBX2), HTSUS. 

(gX1) Periodic diversion reports, along with the documentary evi- 
dence which satisfactorily accounts to the district director for any 
discrepancies from the quantities of auto parts originally entered 
duty free under the provisions of APTA, shall be filed with the Dis- 
trict Director of Customs, Detroit, Michigan, in a format approved 
by that district director, regardless of the port of entry. The reports 
shall be filed no later than 30 days from the end of the reporter’s 
normal accounting period, e.g., month/quarter/fiscal year or model 
year, and shall cover inventory gains and losses during such report- 
ing period. The frequency of such report will be based on such fac- 
tors as an importer’s rate of diversion, volume of import, inventory 
systems and accounting methods, with a minimum of one report a 
year (positive or negative). If no diversion took place during the re- 
porting period, i.e., 100 percent of the imported parts were used in 
original equipment manufacturer production, the importer or other 
responsible party must file a negative report within the prescribed 
time limit. 

(2) The reporter shall pay the appropriate duties which may be 
due on articles diverted during that period. 

(3) The report shall cover parts: (i) transferred to service use/after 
market Original Equipment Manufacturer shipment; (ii) scrapped 
whether documented or undocumented as occurring under Customs 
supervision; (iii) exported whether or not under Customs supervi- 
sion; (iv) previously reported and duty paid; and inventory discrep- 
ancies (gains or losses). 

(4) The report should be presented using a full inventory account- 
ing procedure. The report must also include part numbers, name of 
the Canadian suppliers, time period covered, piece price, and tariff 
nomenclature description and duty rate. It should show, on a per 
part, component basis, the beginning inventory, purchases for the 
period, the ending inventory and the percentage that is Canadian 
sourced. The differences between such beginning inventory, with 
subsequent purchases, and the ending inventory (the quantity avail- 
able for use during the reporting period) must further delineate the 
quantities for: 

(i) Original Equipment Market (OEM) sales/transfers, 

(ii) Service/after market use, 

(iii) Exports, 

(iv) Scrap, production and other, whether documented or not, 
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(v) Inventory discrepancies (actual eran or losses as they oc- 
cur without any netting of quantities between parts bearing dif- 
ferent part numbers or parts bearing the same part number 
whether in the same or different reporting periods. 

(vi) Other discrepancies. 


(5) The documentary evidence supporting explanations of invento- 
ry discrepancies, whether or not reportable in a diversion report, 
shall be retained by the responsible party in accordance with the 
provisions of Part 162 of this Chapter. 

(h) If a report, when required, is not filed or if any diverted article 
is not destroyed or exported under Customs supervision or duties 
paid, Customs may assess a claim for liquidated damages under the 
importer’s bond pursuant to § 113.62 and Part 172 of this chapter, 
or seek forfeiture of the article or its monetary value. 

(i) If a report is not filed within the prescribed time period and a 
dutiable diversion is found to have taken place, the motor vehicles 
and/or articles will be subject to forfeiture or their value will be re- 
coverable from the importer/diverter. 

(j) Duties tendered pursuant to the APTA constitute ordinary 
Customs duties. 

MicHakL H. Lang, 
Acting Commissioner of Customs. 


Approved: June 12, 1990. 
Peter K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 18, 1990 (55 FR 24582)] 
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